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This is an appeal by ths defendant, Frank Sacco, from a judg 
ment against him, Benjamin Gentile and John Rhines of conviction entered 


er trial in the United States District Court for the Southern District 


w York. The indictment was returned on March 23, 1972, under No. 
riminel 332 charging the appellent Sacco in all 8 counts, the defen 
enjamin Gentile in all counts but # 1, and defendant John Rhines 


ts 3, and counts 5 thru 6. The first count charged appellant 


=== 


Sacco only with the making of sa Extortiohate Extension of Credit in 


violation of Title 18 U.S.C. }| 892, 892. 


The Second count charged appellant Sacco and Gentile with 


violation of the Extortiorate Credit Transaction Act Title 18 U.S.C. } 
891 and 2. The Third count charged ¢i11 3 defendants with conspirecy to 
participate in the use of extortionate means to attempt to collect an 
extension and extensions of credit from James William Robbins, the debtor 
in violation of Title 16 U.S.C. [ § 891 and 694. The Fourth count char- 
ged appellant Sacco and Gentile with using Extortionate means to collect. 
extensions of credit in violation of Title 18 U.S.C.§'’s 892. 89k and 


2. The Fift 


thru Eight counts charged all defendants with using extort 
donate means to collect extensions of credit in violation of Title 18 


U.S.C. §’s 892, 894 and 2. 


On the Sixth day of trial, count # 1 was dismissed as to Sacco 


and on September 26, 1972, the jury trial resulted in the conviction of 


@11 the defendants as charged. 


chargas centered around Gt loans made by defendant -ap; 411 
ent Sacco te Jemes Robbins, one for $500.00 un March 16, 1970, end 
ancther for 31,000 on May 5, 1970, each claim to have been meade with 
the understanding thet « feliure or delay to reiay the loans could result 
in hama to Acbbins ond his femily, and that tae \orious attempts by 


defendant appellant Sacco, and nia co-defendants utile end Rhines to 


collect the debt in Decerber, 1971, snd January, 197: was allegedly 


dons by use of exprasa and implicit threats of hatn. 
.* 


The dsfense cf sppellant Sacso wag that the mone: advanced to 
febbing ves an investment in thea car vrecking business ratiw than a 


jeen and tat Robbins wes osver put in fsar or thmat. 
p 


A motion was filed sy appellant-Sacoe to reluive eppoin ad 
cornsel which was granted, (fr. p 2 thru 4) however, the Court assign gwd 
Abreham Sclomon to se3sist acpallant. Variovs other motit.e wers made 
md rulecé upor: by the Court the motion for ¢ B111 of Partinlers was 
Genied, (Tr. p 1k) om ths besis that She indicteaent was auf cient to 


inform appejians of the perticulars of the charge. 


aypellant sacce movec the Court for an evidentdary het~ing on 
ivlegal wiretsen (Tr. po 22 tivu 26) which vss de:led based upon he 
repregentation of the governm.nt, tact there Aad been no material giined 
by wiretap evidence. Gn September 13, 1972, appellant renewed his mion 
again for the evidantiery hearing psortaining to the wiretaps which wa 


denied (Tr. p 17). 


Hotions te dismiss the indictment and motions for directed 


i & + & 48% 


ct 


trial “tsint" bearing on *>s il'sgal wiretaps was finelly granted. 
There were expended prosesdings +: the claim of "taint® but never 
concluded becsuse the trici Court santed te weit unti®” other "teint" 
haarings in other District Courts wirtaining to eppellent were concluded. 
However, on fobruary 9, 1976, the e\\dentiary hearing was dismissed and 
the “teaint® mtion denied by reason <\ e>pellent Sacce to appear for s 


final haaring. 


Om June 9, 1976, eppellant Seco was sants...4 to 20 years on 
gach of the soven guilty counts to rou soncurrently, bub. pun gonses 


v 


utively to all outstending sentence. 


3 Wwe ? 2 (3400 
TER GOVSRNMZAT'S CASE 
«tse -- ewe 


Ee ee he ne ome 


demas Sobbins terté fied that in 1976, be owned ond ran Sonny's 
Suto Paris, en eutemible wrecking ouainess ia Peskskill,on March 17, 1970, 
(Tr. 123) Being short cf monsy to pay bis cusiness rent, Roobdins was 
teken by his frtend fony Tedice to Dooley's Tavern , there to be introd 
uced to Frank Secco. (ir. 129-]23) at Doclay’s, Sacco lent Roboins $500 
which wae made with a chack from Zatmyn Fabian, a part owner of Dooley's 
dram to Towy Iodiee. The check was intorduced. (Tr. 133) Sacco told 
Qwboine that he would have te pay 325 = week on the debt untill chs $500 
waz rwpaid — the weekly dus did not reduce principel. (Tr. 135). 
* Palondant appellant Sacco 14 presently serving putstending fed- 
eral sentancesa of %6 years: 3.3.4. . Sesto, United states District sourt, 
Middle District of Florida, Orland, Division, 71-53-ORL; 13 years; 
sane court, U.S.£. ¥. secco, 73-79-08, 3 years consecutives U.S.A. ¥- 
Sacco, United Stetes Distcc% Cours, District of Maryland, 71 -0371-5, ® 
years, Westchester County Court, 4.¥. Indictment No. 649/70, 6 years 


consecutive making it a total of 64 years with the sentence imposed in 
the pressn® case. 


we 


2% nis weekly payments. 
dropping them off in envelopes at Dooley’s. Once, Gentile stopped by 


Sonny's Aute Parts and picked up a payment for Sacco. (Tr. 135-137) 


Sometime in May, 1970 Bentile drove into Robbin’s junk yard in 
a late model LTD station wagon that was, Robbins presumed, riddled with 
bullet holes. Gentile teld Robbins that Sacco wanted Robbins io "dispose" 
of the car. Robbins declined to do this. In the same conversation 
flobbins asked to borrow another $/.,000. Gentile said he would take the 


request up with Sacco. (Tr. 147-18) 


One week later, Gentile returned with Sacco in the same alleged 


bullet-marked car. Sacco lent Rebbins #1,000 and left the car for disposal.” 


Sacco told Robbins that he wouid have to pay $75 s week on the total 
$1,500 borrowed untili repayment of the principa:. Again the weekly due 


did noe reduce the debt. (Tr, 169 170°. 


For the next two months. Robbins made his weekly payments to 
Gentile, falling behind in some instances. On one occasion when Robbins 
did not have any money to give Gentile, Robbins remarked that he was 


worried sbout not being able to keep up to date because he would not want 


re Re SO er ee 


% David Van Tassel testified that he was present when the bullet— 
marked car was left and drove Gentile end Sacco back to Yonkers. (Tr, 29- 
437) Carl Fierro testified that Robbins brought a 1969 station wagon, 

Ford £TD to his wrecking yard in May, 1970. Fierro dismantled some of the 
parts and Robbins took what remained back to his yard- (Tr. lb3- 4h) Martin 
Riggen. an FBI agent testified that on September 8, 1972. he took poss 
ession of a car door from Fierro.(tr-. 465) The vechile identification 
number on the door matched that of a car Patrick Battista testified he 

sold to Sacco. (Tr. 87) 


ae . = ‘ eee , ee ae . 
“iry tiny \’ HApES.G wo Y if Of DAS LSM LYo ientiie VGP> L190, “ lell, 


you don't have to worvy o0ub that. 21731 tall you in advance if soms- 


thing like that is going to hapnen.* (fr, 17k) 


Redotns stepped making paymanta i. lete sumer, 3.970 end 
although the #1,500 debt remained outstanding oe did not hear from Sacco 
or Gentile outill December, 1971, (Tr. 177-175) yround this time, Robbins 
got a message from his wife sbout a meeting be sho.id etiond at Benny's 


Charcosl Fit, Peckskill concerning a $7,000 debt of h< 


&t Benry’a Charceos] Pit on Desember 6, 1971, Reoisins mot with 
. © 2 a * ‘ 

Sacco sud dein Rhince. Secco and Rochinge discussed the amet due on 
the lom . At ore point. sodsbins interjectad that ths FUL was wound to 
soo him, Sacco's responue wae ~ “I'm not azcared of than, they’t ggcared 
of me.* (Tr. 185) Seczo then tock a walk with Roodbing during which i. 
instructed Rchbing te pay }..,500 by Januacy 1, 1972, and $1,000 later 
and to pay. until the debt is cancelled, 5125 weakty. Alter Sacco md 
Roobins resoined Rhinas at Bernmy’s, Sacco told Aoboinge that bs would hove 
a contracs dvam wn #ovld stats bhat thasy were pextnars, He aiso 
teld voobirs thes Rhises vould pick up the weekly 3125. (fr. 185-188) 
+ ferbara Roboins, James Roboins site testified Ghat she received 
a taleotons Gail from Gentile sbout » 99,000 dab of her husband and 
another call to set up a necting. iTr. 312). 
tHe Willian dalsh. 2 defense witness called by Sacco testified that 


Roboine conbiceed bin Gefore the December 6, 1971. mestir end “eported 
his difficulties with & sco (Tr. 360). 


wr 


senny’e Charcoal 


#ho #\9 accoroaniad by John Kockbartn.* (tr. 


coboings 


1in?s, 
é gail came frum Secco ard aoboing spoke to him, 


192) & 
tol sacco thet he #as in faar ‘2causae of his inability to pey back his 


dest. Sac3o tel) him that ss long es ha mot his waskly payment he had 
ayTne 


19, Keouming his discussions with hines, 


nnshing te worry, atovs. (Tr. 


sboins told +in thet, he tnought isiny Geatile ses a nice Buy 


replisd, ®t: ah, but he's rough +hen be wants te be." (Tr. 195) 


Lunch fie» /ans handed Zhines aa snielopa «ith 


God damm 
and myself," 


replied the *rough 


bacauge 


3209 from tobbins 


fae goveriman’ snon 223 Of quasticnes to Aabbings about 


saeco'a rosutetion State of mind st various 


+s, Pra * « -* a ai 
2668Q OVar dsfenso objection and 


answars 


John Hockbarth, who corked fer thines, testified for the govern 
ment xbout Ais lunch with Rsinus and robbins at Renny’a Cherecal Pit. 
Hockberth testified that at the meeting whines made no threste and that 
he recalled no discussions about loans or psymente. (Tr, 399) 


6 


WoL 1c cise & ov 4 es tha consequences 
would be of nis failics to vepay sb the sime he borrowed the 3500." 

(fr, 217) dren he borrowsd ‘ie $1,600 ho had heard Sacco’s reputation 
in the corv.inity to be thet co” a man wao wasn't the bast of a person te 


be dealirs, with (Tr. 215}, snd ‘hast he had also heard that sacco was a 


"viclen’ man." (Tr. 219) 


Louis sstlor, an invevSigvor with the State liquor authority, 
ary: John Goets, 2 spacial sger! for te Bureau of Alcohol, Tobacco and 
Sireerm, testified about the’r obser \tions at Dooley’s favern in 
april, 1970 thes sugzeeted %i.v% Gentile \od an interest in dcoley's. 


(Tr. Fh, 346; 359-360} 


Kataryn Feoien testified chat she ard S& . nered thes ower 
ghip of Dooley's in 1970, and tnat on Merch 17, 1970 & + +4.- ont the 


$500 check thet was evontually given to Rob>ins. (Tr. 373. Sacer 4) 


her the check was for cleaning up the place. (Tr. 375) 


Anthony Jodice confirmed Roobin's testimony thet they mat with 
Senco at Dooley‘s Tevern on ‘arch 17, i970. (fro 390) On his cross 
yamination, Secco elicited fodice’s hearsay knowledge of the gecond 


$1,090 oan. (Tr. 4.0) 


= ad 
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# Count 1 of the indictment that charged Sacco wich making an 
extortionate 3500 loan on March 17, 1970 wea dismissed at the end of 
the govermiont's case. 
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NUL 
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ess. (Tr 36) 


Giscussed & pertinersrip 


then reoched However 


w@vance ~ Robbins (te 


A snort whit 


javested another $1,000 


o 


of his investmant. (ir 


Satca reimoursca 


odies adysme2 $500 to Rodbing fcr his busin 
* mes Roboins st Dooleyte Tavern, they 


arrangement of some kind, but no agreement was 


Todice at tnat time for his 


736) 


tater Sacco struck iv agreement with Robbins anc 
which ende nim em eqnal partner to the extent 


rear week ag Dis 


share of the profits, but if there were no prol- a, nothing need be paix 
(Pr SO} 

m™m ecerbes Ye. Seeso,. are nating beso ont ¢f town for 15 
ontan, net witn Kebldus to Aisecuss “has as coming ts him Tt amounted 
to $2,500 ef which Fedoins apres ai w pay $1,500 immediatly snd the baka 
nae whan he could pxy 3° A> this December mecting Robbuy told nin that 
FRI expen? James +a) Led teen to gee him svout the monty S.cco nad 
advances Seceo t0id sobbing co tele bic tru ann gilec told nim that 
he vould have ais lemyar Leon Creeaspoes pt paro an agreement to reflact 
jheir prior partnership srrang % ahs (1 794) Sacco admitted Navi.g a 


rsputetion for being 


leou Gresiiepan 


TS 


iS7i Sazeo spoxa to him 


633 (Yr. 796) 


ad ~ “tr 7 5 
OL WOU lending. 


toraay, testifisc tuiet 


» a2 8 4x, the spring o* 


abovt nie xelotionship «1th Sonny's auto Parts. 


ha hed ac vreazent omearsoin intersst in the dusin 


ut 


VLUMeAn3es 


calied oy Saces to estabdlieh tliat he 


nd tant he wes actually # partner; 
Mat Rodding was 


, ther Sacco lenders were 
never in fraar i 


felish spread word in the com 


sgursd fobdoings inte an uotruthf.i 


vosroved money Seoco 


and was 


rank Squires testified that Reboins. 


ut 
CO Was & 


t© become his part 


convor 


SiLated that he 
Ertnsrsabinp 


av« 


Lithtie Prankie’ 


S26 


tor part of 1971, Robbing 


sere prsssuring tim te anupply evidence 


testified that Podbins naver 


sisilivaiainieissmmeiieaeiitinnsnt oe 
Sylvester also teat] fed about 
$30 fron him for this ; 


a 


Some of Sacco's efforts to establish his defense were ti 
by rulings which precluded him from eliciting certain facts. Thus, he 
was not permitted to establish on bis examination of Peter Arnone that 
the pressure dalsh put on him was 90 enormous that it drove him out of 
town. (Tr. 946) Yor was Sacco permitted to elicit from Arnone that waksh 
told him that Sacco was dangerous and violent and thet he should 


fear for his life.(Tr. 947) Questions concerning Walsh e harrassement 


of the «witness Teimaraco were precluded.(Tr. 990) Sacco refrained from 


calling Carlton “iller, who would have testified about Sacco’s good 
reputation, bscause Judge Cagliardi ruled that the govermmnt could ask 
whether Miller had heard about Secco's prior convictions. (tr. 1032) The 
Court barred Sacco from asking Kathryn Fabian questions about Walsh's 


harrassment of her and of her lack of fear of Sacco. (fr. 1078, 1083) 


Bart, Ruggiero confirmed the existence of a junk yard adjacent 
te Robbin's property which he was thinking of purchasing.(Tr. 960) 
Doris Ray , a Dooley’s Tavern bartender in 1968 1970, testified that she 
never received any envelopes or payments of monsy on Sacco's behalf while 
working at the tavern,(Tr. 1075) PBI agent William /alsh test* led that 
Roboins calied the /*BI office early in X#scamber, 1 and dalsh vont to 


see hin on December 6, 1971, befére his mseting with Sacco. (Tr. 860 


» knowledge 
wad Robbing; that he gleaned from 


December ¢ 


to be drawn to this effect; 


Robbing from Sacco and received a 
he made no threats and had hardiy 


1107, 1213-1117, 1125, 1165) 


advertising agency and antique shop 


or 


Robbins and 


interview Robbins 
but. he did not 


was recalled as 


om one Marion Booth 


f his pertaining to the 


to Dave coun 


his prior 


could be 


that he entered the picture in 
{ne prior relationship between Sacco 


Robbins conversation of 


thy Sacco 


avtnership that was about to be diss- 


Robtins toe Sacco; that legal pepers 
that he conveyed a few messages to 


few payments on Secco'’s behahf, but 


concern about the whole thing. (Tr. 


Rhinss testified also that ha ran a small 


He had no prior arrest 


record and was married with thves children.(Tr. 1087 LO86 


ISSUS ?\ MBER ONE (1) 


THE DISTRIC! < N NoT 
“TFFONDING ({/PECLANT yA PULL 
“INU COMPLE SALOERMAN HEARING TX 
“ES*ARLIIA ' TRIVT* IW A SUESTANTT 


AL foRYfOn OF TF COVER aNTS CASE 
pA SL RA 


Retweean Septesrar 15, 196, and April ¢, 1970, for a perioc 
of seven months. the Divirict Attorn. of Westchester County, white Pisins 
New York. pursuant to ¢ vourt order ci.nducted electronic surveililience 


and eavesdroppiny agains: defendent-appsliant Sacco which resulted i 
the interception of app :ximately 1 5 thoisand calls which were recorded 
on 50 tapes 

In the case @. bar, the periods of time which it is charged in 
the indictment. sppellar| Sacco committe: the acts constituting the crimes 
charged, such acts being included in the period of time when the illega 


electronic eurveillance «d eavesdroppir: was being conducted against him 


Thet since the nception of th) illegal wiretapping and caves 
dropping, appollant Sacco was violeted o a federal probation that had 
previously been imposed rnd sentenced to . torn of two years. He also 
was indicted and convict:d in the United Sates District Court of Picrida 
Orlando, Division, Orla «> Florida, and the Inited States District Court 
for the District of Mar%end, Baltimore Maryi.ad, on charyes of violat 


ing sections 892 89 of “itle 18, U.S.C. He was also indicted and convicted 


. . a 
by the state of New Yor. on charges of Criminal umaery. (Cont next page) 
y 9 \ cA 


THE Pacts 


eee me ee 


Prior to triel, appellant Sacco fil a supplewentel motion 


¥ 
for discovery end inspection dated 7.-3-72 wherein he requested the 
resis of any lectronic surveillance, eoveadropping or wirsvepping 
used by the local. State, government or eny law enforcement ayency in 
the gathering of evidence which wes to be ueed in evidence or which 
provided leads to the indictment or matters which were to be used in 
evidence or whirh were used in evidence before the Grand Jury in this 
case.(Tr. pp 22-23) 

the govermment regponded that there were none and appellant 
Sacco represented to the Court that there were leads thst came from the 
wireteps od knew that for a fact.(fr. p 23) On the strength of the 
representation of the government, Judge G ardj. denied appellant Sacco's 
motion for the bearing 

On Spetembet 1,, 19°", appellant Sacco renewed his mticn for 

the sviventisry bearing pertaining to the wiretaps and the Court respon 

ded by steting:(Tr. p 17) 

THE COURT: I have ruled on that. I refuse t% make 

my ruling ou that. i received the representation 

of the United States Attorney that there has been 

ro material gained by wiretap evidence, if it 

should come out during the couree of the triel 

some indication, that mayve som evidence wes obdtail 

ned throughillegal =msans, you have the right to 

renew your application, aad we will approach it 

from there. 

a 

" Qnited States v. Sacco, Middle District of Florids, 71-53-ORL CR 


United States v. Sacco, District Court of Maryland, /1-037-X 
People v. Sacco, Wweetchester, Court.N.J. Indictment 649/70 


” 


ollowing bis 


Aoniad the wetdion on Sctobsr 2, 1972; 
sonriction, eppellisn’ Sacco renewed ois “taiat" clain. the predicate 
for tas motivc eing other post trial *taint® hearings were granted 
and acheduled ocfore the Federal Courts in Baltimore, Maryland and 
Orlende, Florids. wheres he had ocen convicted of simular charges * the 
aotion was again denied and appeliant Sacco filed a petition for a writ 
of Kandamus in this Court dirscted against dur 


yo Gagliardi serking an 


vv 


order comeelling him to grant the e¢ricentiary haaring. However, befors 


the postition could be heard, Judge Gagiierds reversed himself end granted 


the hearing thus mooting tne petition for the Wrat of Mandamus 


After the granting of the hearing. thers were continous 
adjournmants by the Court in condacting it fn that the Court wanted to 
wait and see what thy resulte of ths “teint” Searings in the other Faderal 


Courts were. 


Appellant Sacco’ “Taint® hearing in the District of Marylend, 
Bltimers, Marylend, commenced en November &£, 31972. on an arguendoe basis 
tnst the New York Stute wiratap war unlawful and it continued up % 
Novanber 17, 1972, at witch sine it wes adjourned te settle the legal 


& «t4on of *hether or uct appellant Secce was sntitlac to listen to te 


tapas pus the °act thet the New Tork State Authorities refused to turn 


the tapes over Y wwe they regarded the matter mighly eensitive for 


two raasons, fires wey felt that disclosure of the tapas would endanger 


* Midde Distri. a@ Florias; U.S. ¥o secco, 153° ORL 
District of Marclonds U.S. ¥. Sacco, 7i 


os 
O3272-K 


spardizad ongoin: 
fe" tigatlons, 8 3a) ore ring transcript 


Novencer 17, 19/2. 


Withon¢ havine been given the opvortunity to review the logs 
ond listen to the tapes in tus Balvimore hearing, appellant was still 
able to obtain testinony ior tha first time that information from the 
Westelester wiretaps wax .isseminated from the state suthorities to ths 


federal autnorities which Invrolead witnessss that testified on behalf 


of the govsrament in the ceve at bar. Baltimore post-trial (Tr. Nov 1k, 


197°. pp LS 


im Baltdinrsa, 2 post-wrial hearing got 
urder way in fioziva. batore Judge Noal ?, Fox snd commenced 
January 22, °973 This Dearing preceeded on an arguencs Desis that 
the New York State wiretap was mlawini. Mr. Claude Tison, the ettorney 

for the goternmant reorassrved u tHe Sourt shat the goveramsnt have 
taken tne cesition thet she Unlirt Stesee and nro egent of the United 
Stetes has ever been in posstesiii: of suy conversation of appallent Sacco 
or any conrersation taken frum hit pramias ani uy "“sonversetions",. the 
Stcorner used the word in the breiiest sease te include not only direct 
tapes, bus alao trenscripts, .ogt, simmaries. mamoranda, or enything 

{rom any intercepted cousraationa. Ft. Myers (Tr. p 13, 

torn for the govornment sead the trans 
the Beltinore dearing, fh: vould never had made that represent 


&teion to the Grurt, 


goverines,’ informad the Court tiat toe New York State Axthorities refused 


* 


te tur, ovar the wiraten material for the zene reasons given in Saltimrs 


while the government und acpelisant Sacco were litigating the 


jz ae in Baltirore, « nearing wags conducted by Judge Ga; 


©. 


jardi in thig 


4 


age on Aprii &-Sth, 1973 at which sime the Court wanted to determine 


the congtituaionallty of the York wiretaps.(Procesdings of 


‘e ~~ ee Cla P ree ores Aa ——— *. . rant % 4 — > . ‘ a 

Gas AS2istant United States Attorney advyisad ¢ udgs Gagliardi thet the 

a — ‘ Pi * « bent 7 ee eA oi bn oon pe ct j S . = om stn 
vactioneatar District Actorrey's of fice had changed tneixs mind and would 
veieuse she tepes and Ings to the Balcimere Court The Assring was then 


ac joorned t. give appoliant Succu the opportunity te Listen to the tapes 
wid 2% wee settied that when the bearing resumed, tha constitutionelity 


of the tapes would be receolved “iret and then the gveation cf ®"tcint” 


iter aprai 5, A973, out betore appellant Sacco cams inte poss 
S8340% Oc ite tenes, be aoved for the appciotaent of nm ceonrerrstor te 


me intsia custedy of then (9 pravent eiy tempering or cestruction 


wid for the sppointnent of an e:pert in electronic sound detention te 


meet any future clein cof towpering (Supp. Appandix-xbibit, ¢ & D) 


. : 


Om dune 39, i°73. Judge Keufman, District af 


the government % orevide tha logs ami tapes to appellant Secen and to 


come up With a plen for doing ac oy Jeae 25. 1973. (Supp. Apnendix 


exnibit ee} The governmsnt, however, Ud not turn over the duplicate tapes 


sows £39 caele untiil the lv ne + cf Jaousry. i197. (See letter 


om Judge Frenk A. Keufmaen dats. fovembsar 30. 1973. Supp. Appendix, 


the rext nine mon epoelleat Ssece “as eonfined in the 

‘ trative Segregstion unit vi the Lewosburg Penitentiary, Lewisborg, 

re at which time he listenec opproximate!y 15.000 thousand interc 
; s2,200"8 


ae Tn the case at | governeer.t preduced 19 prosecution 
weyses ut trial wh of t.m were ely or indirectiy associated fas 

ymverset iour F ntercepted by tas dastohester Author 
se The names o1 toes era “e wolied te the Court in s reply 


fidavit snomitted Sy sppelic secoo in Jeteber L97L (Supp Appendix 


Wnile listenting to t>> tapes snd roriewing the logs, it cane 

to eppellant Secco's attention taat there way have been tempering with 

& the tapes end he filed motions in ali three Yederei Courts for a hear- 
ing and appointment of an expert to determine if the tapes had been 
texpered with. A stipulation iss entered into bafore Judg Kaufman 

that the hearing would be greried and conducted before Judge Gaglierdt 
sad thet anpellant Ceceo woul be bound by Judge Cegliardi‘s finding 


in all of bis outstenting Fe eral -osee 
st 


16 


ationpted 


ht te fa bee 
LEVUNDA < 


Gegiierdd which included a 


wanted to sunpoens te tastily 


the ‘tadni® heexing. (Suupe Appendix-Kxhi hit 


. qonaferance sas “ald befora Judes 
clots of tempering at which time Sacco 


A°U2 8 Well, wherein the following 


to". SO Aght now I am vet teking 
my taint Up vpht now, You are already 
vice t* 3 hearing bofere i 
Kensie 32 Widows on the issue 
i tite 


he issues there ae oily ciferent, 


Tt may be, Thots ali you &~\ sent back 
to we fer by Judge Kanu: LT MARs 


ran would your doner bald a ta yz. 
hoarding: 


Softer yom neve conoluded ths hetrin, syn 
Bultinace, I aa wit geing to dz then 
elantianely. If you ate entit\sa7 to, 
Grint caving you Wil get ons bye, 
dtroceniins, ei e 27, 197s 

ow L3-hb 


ovamenoomant of the temvesing hesring, apjuls a 


uf sppeals for the Second Chreuit for a writ 


Saces applied t© the Court 


af Hendasus to requse Jugs Gag 


= 
iat 
on 


jontied on Bec.aber 16, 197k. AppalLant Sacco 


The applicatio: 


lard. te graot him « oronpt tei heare- 


also filed the following motions which were never ruled upon by Judge 
Gegliardi: 
MOTION POR AN ORDER OR THE ISSUANCE OF A 
SUBPOENA DINRZCTED TO THE DISTETUT AT ORNSEY 
OF WESTCHESTER COUNTY TO PRODUCE CERTAIN 
CUMENTS AMD MATERIAL PERTALWING TO THE 
HEARING WITH RBGARDS TO TAMPERING WITH 
REGARDS TO TAMP FRING ARD CUSTODY AND COWTRGL 
MOTION FOR AN ORDER DIRECTING THE WESTCHESTER 
AUTHORTITI2S TO PRODUCE AT THE TAMPZRING HEAR 
ING THE HERSIN REQUESTED INFORMATION AdD ITEMS 
( Supp. Appendix éxhidit = j 
Aiso, prior to th: mering, appellant Sacco aubmitied a list 
of irregularities that sppeared on 126 of the tapes which he wanted an 
expsart to exmmine to determine if they vere tampered with or not. This 
List was submitted on January 6, 1975 and marked exhibit 19 for identi. 


fication. (Supp. Appendix-Sxhivit )} 


This list was rejected by the Court as being to costly for m 
expert to exsmine and appellant Sacco waa offered the opportunity by the 
Court to pick ont only six (6) of the tap3s to be examined by the expert 
otherwise the expert would not be appointed. A less inclusive list was 
prepared and furnished to the gover.ment pursuant to a stipulation, entered 
inte on January 7, 1975 between appellant Sacco ond the government. 
(Proceedings Jan. 7, 19TS pp 271 thru 279) 


At the hearing on January 6, 1975, Eugene Cherico, e Westchester 


County Assiatent District Attorney. while being questioned with respect 
to any alterations, deletions or tempering with the tapes was asked the 
following questions: 


o S 
s ¢ - 
» OG@OS “ 
he € 
a 
3 
‘ 
3 ° * 
xe td ~ 
( 
> . 
- 


here amy records kept by the District Attorney's 
off, -e of westchester County which would indicate what 
wit; 3sse8 would be «- «» that 1 would be ea threat to? 
Se L object to Git. 
Sustained. (Proceedings Jam. 7, 1975 yp h2-13) 
ih: foregoing qvastiom: were propounded to the witness due 
to the fact tz. the deatchester cfiiciale bad previously refused to furn 
the tapes ap, i0gs over to thus Court for a period ef appracimately 13 
months «atic; would hava given them eulficient time to delete conversate 


7408 that ould heve proved "taint", 
vestibaony revea: ad that 8 tapes that cam out of 
the ox/jAnsl wiretep order - Sa, tember 1:, 1969 were missing and that 


ano nize 37 tapes were never trout to the Court for sealing as per the 


requirevwnts of Title 18 0.5.0. } 2510 (3) ‘s). (Precesdings January 7, 


1975 pp 106 then 109 and po 25-27) 


Tim revelation af te wiasing tares ond the fedlure te heve tha 
tapes sealed was iecovercd in May. 27), whon herico'e of ice began 


Guplicating the tapes for q oli mat Sacco, 


dasaph Di Sciorin, an ‘nve.tigator with the Westchester Mistrict 
Attornqy's a'fice testifiod tiuat he was 1 electronics technician and that 
be vas faullier with the tapes and equipaent im the matter before the 
Court, tis aticmoted to give imocunt expluinationa of the irregularities 
Cated oy ap eilent Sacco und while he ga: success€ul. in a very iee, most 


of the tine tur waen't. Une yood eumple wos that he vuald not explain 


Ghe Cou 


aver be 


tone Lusion 
& ne 
PLaR AS F- CARLIAT c 
Canes and mx O".é 
2a ming t ip 
inion %’ “ec wa J 
“ie 
Voge Warg.aaras 


Q 
‘o 
< 
+ 
a 


M Kenna neve Seon a 
taves had Te rsovLoOUs. 
been pre y usen ana 
(pS of towmscript 


he mude to Inik tapes eva: 
iow on his uteff and that 
tapes that hed been uced 

the easement of 3s particul 


-3rsons8.. mmow..er 


tigation. (P 7 of transcr 
ibe examination 
tepes examined by him were 


iz es u 
+ . ' - 
| ‘ dts ha DD 
f t 
ig ‘ 
. 
‘ , - a % 4 
‘ iT 4 . | i 
Wa bh Baa td eo ton 
uv 7 } a] et? 2 
Aa we 
Gq . 
, > » KOor Oo 
1 VISE ella ul ul bt 


ig wa a to hin Ww e 
9 practica of th 

4 > . } 
ais ¢ da ila J 


of Mr. Weisa by defendar 
copies and not oripir 


dubbed. (p 13 


€ 


jered es t 
; ourG wner 
WET ot the 
€ ~hemse lve 
} & was mle 
& from the repoz 
va ttem No. %& which 
f res 
his opini t 
‘ he taps 2 
s iow Ovaivy Gine 
n ton S Wels 
& t21e renpresenvavior 
mer trooper wh 
] 2 Wat cc a 


and th 
basad upon hiz 


got into the inves 


ifthe 


wna 
guren 


acuine nici he bay 
> daen mad3, then there 
i a aubbing with 


sh4 74+ 
Jeet. 


a 
KOVERY 


VEL CY, 


Y 


] 


“~ ¢ 


wo 


ie ©, tae 4 


Ry a a ee tn matnartinew hin ws peered jan 
snis Courts apn Ci Rusti LI x POOUrwyy Wid FOO One oF TUG 


, 


wont thet the appclico's were wiivlo te pronent ax avidonce of ectual 
tammoring with tie tapes runpondod 


*To comand mich an extwradurntary aloving 
howover would vitiate the Con-ressivornd 
purnese in rewuireing judicial supervis- 
lon cr the soalirg or-cans. Tape recorded 
evidence is wiiquely cuscoptible to 
wanipaletion and alteration. “ortiove of 
& cormarsation may be doleted, suosttuted 
or ro-arransed. yot, Af the oditing is 
sicilital, such modifications can rarely Li 
eres ve detectadss<.({ 4233) 


a2 


eu. _ > “6 Z . + yore °F t™ory -+«3 a 
io Gourt of snpoaia in ret P OPES V. NTCOLUNMI, et al; 
= -~ OEE ET OU) OR re 


decided June 5, 197k, reveracd the convicilen upon cho ground thot the 
soning roquirconts by tho peonlc wure not strielily construed te 
prevent tampering and protectin: the chain of Cust addy » no Court helc 
that the murpose ef the scaling rag uiraicnt vas at least thro seLold, 


first; t pravent tampering, secomi, to proven? altemiéions and oditinc 
Fs 


and thisily, to protect the confinionitelity of the CEPOL o 


The signifiance ef the disappearance a’ the tapes ami the non 
soalint of tom eaamet be understood in this ensc. Te cauapeall @ party 
whe objecte to the use of evidence obtained ag a reavit of wilawful 
Wirctayping te go ‘orward with a showing of "tot! » fst, supra 
end. then to withhold from him the moana or tools to moat that burden, 


ie to aroste an absuridty in the law. It aust be weenlled that Consrens 


epccizically provided that under no cirewistances rey Gloctronis 


survelilance tapes = ove: those cbtainod loually e be destroyed ior a 


period of 10 years, Soetian 2515 (4) (a) 


wy 
Ud Ze 


“i 
une very 


om Jaumuary 30, i976, >». Jacose atvined Gwe com: dint Gasco nod 


called hic she previcus guout tue suiaduled warily, Un the 
evoiring of Yobruery 0, 1976, Sacco asain calici lr. Jacsobe amd disgcussod 
nattorg comeam my the projocted hoar nge tn .coruary 9, 1976 Sacco 


Zailod to apocar. 


The court tien danicd appullant Sacce’s taint notion 
(Proceadings Sept 9, 1976 pe2) ir, Jacobs, obteaincd an adjounsiont to 
pecopare for Gentile's hoaring. Thies houring wig evemamlly reschoduled 


4 


for tia rek 30, 1976, 


Cn February 27, 1976, apoallant Saccs wes epreiicnied by 
federal authorities and ho promply soved for veinstatenoent of his tain 


hoaring which vas denicd, (Supp. fAppoiniix Lahivit -1). 


rere c rir TRAN LI 
fh WF tnd The . poe eee if 
POS FR Ot See cere 


atheut appcll: nt Sacce prosont at the hearing, Gontile ond 
the goveatuioumt otiptiatod to the tostinony telson até Saccs's taint hear 


ings in Jelijmore ~ 1705 pases » and Crlenic 2626 naos 


ware wt eee 


re 0 err er ee ore een woe fe LS er mere eee 


+ It must be remarbcred that Jmwige Fox at tho Ficarida hosrin: limited 
that hearing te the |Logtidsa cane only. 
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tes = 
AS 


228 not 
would have 


i W434 
ras Wi 


subpoened, 
litem Walsin 


Trt 


22 
Ad4dac 


semination 


wire? 


ap 


Police and the Westchester District ! 


The interviewing of there 


witnesses was obj 


statements 


tapping of Sacco and that ell denied 
ion to sources outside the State 

: eee 
ttorney’s office, (Fila, 2545. 259 


were they subjected to cross-examine? ion 
INDEPENDENT S( 
sho initiated the FBI investigetion into th 


Robbins case. denied receiving ar, 


ay 
Pi 


infornation from 


county District Attorney's office pertaining to the Robbins investigation 
( W.Y Walch did not listen to any tapes or see any transcripts of 
the Stste Wiretaps. (Md. 849) The investigation of the Robbins loan begat 
in the late summer or early fall of 1971 and vas based on statement 


from a confidential informant that 
(N.Y. 57-62: Plea. 370-37; Walsh wont 


” 
mY 


860} 


received any information about extortion casee from hin 


avoided Curico after Novembe 


Charles Csssino of the New York Stete 


(Fla. 317-319} Walsh was notified 


of 


on May 27, 197C 


Robbins 


858-870} Subsequentiiy 


ised Waish of sll the detains of his 


1969 because he knew that 


(Md. 890) Walsh learn 


was being Shylo 


at hs pt ~ 
faq OF OofCCO 


to interviow Robbins in Sentember 


kobbins centacted the 


loa from Sacco.{iia 


Walsh met Eugene Curico only once and never 


In fact. he 


Curice and 
Police were under ivrestigetion 


the existence of the State wiretaps 


ed of the opening of Inoley's 


Bgwre LOCEavLG 


id Taylor, testified that Dugene Curico never gavo him the nanue 


vr Hull, (¢la. 68) After Cetooer 1, 1969, Taylor avoided 


use they wore under investizetion.(Fla. 953-95k) 


Om dune 3, i! Judye Gagliarnit handed dom e momorandum 
decision denying eppellant Sacco's motion to reinstate the taint hearing 
(Supp. Appendix-lixhibit 9). Relying om precedent that permits a defendant's 
appoal to be unconditionally dimuissed 
trom justice, ‘olinare v, 

Ri.2d 
Cire, 197k), the court asserted the ssme power as to a fugitive defendant 
jn og district court nost comviction motion, Judge Gaglierdi then refueoi 
© excercis 3 discretion to reinstete Sacco's motion because, 

Although mmerous pest~-trial procecdiugs have 

already been bold in the court mm these motions 

Sacco has yet to dumonstxate that the wiretaps 


of the State authorities in am way tainted his 
ecuviction here. 


Appellant “acco argues to this Court that cudge Gagliardi abused 
diserstion in not roinstating the "taint? hearing on his behalf 
espiceally whon he precooded with the sam hearing on behal’ of Gantile. 


taszed upon accepted canes in the Wifth Clreult concerning “fugitive status" ; 


Lt would not have boon an aluse of disareticn Tor tho lower Court te 


reinstate the "taint" hearing. Seo, United States ve Doyle Ray licndorson, 


ere ees nna 


ThehO, (iMfth Cireuit); 


2% 


me tes Re vee 


ae 


United States v. tiller, ‘lo. Tledj0h)7s 


¥e Joseph D. Gantt, No. 73-110) (Fifth Circuit) 


While most ol the cases cited above dealt 
convictions, the reasoning therein should be fully applicable, to post 


convictions motions siled and pending in the District court, 
reinstatesent of an appesl uador the proper ciscwastances the Court 


wot Turther on to say Bhat an "“oscape did not etrip the caso of its 


chiacter as an ac\judicable case or controvorsy.” 396 U.S. p 


in the instent matter, equal protection as well as 
is involved and it is sppeliant Sacco's contention that the District 
Court should have etforded him tho same procedurel rights that the Ath 


Circuit af: lied j ram and licKinngy, supra, that le, reinstatenont 


of his post-trial "teint" hearing upon termination of his Lugitivity. 


On Jume 9, 1976, at Sacco's sentence hearing, Judge Gapliardi 
"confirm(ed)" and “adept(ed) the conclurions ef Judge Kaufwan evainst 


Sacco in Galtinore. In Baltimore, Judve iaufmen stated: 


eol have an opinian as to what the standard is 
with rogard to burden of proof under these cir~ 
cumstances, but if I ware proceed n¢ on a basis 
where the goverpnont had the burden of proof 
bayond reasonable doubt, I would find and do 
find boyond a reasonable doubt that there is no 
evidence that the govermwni, utilised directly 
ox indirectly the fruite oi tho wiretanpins... 


(Procecdings, Ulay 28, 1976 
Suppe AppemlixeLxhibit Q) 


ndeod, the Court in lolinaro, supra, said noting, thet prover 


its 


ecomi C i was pondiny acco on 
‘ge a@liardi to nave his anneal rmaamdcd 


nt hearing.” (Supp. Appendix-Dxhibit 2) In 


{[ respectfully subidt to ths Court that if 
the hearing was ailorded to me that I would 
have impoached the crodidlity of /’.3.7, 
egant Walsh and susteinod my burden that the 
iinformatilon the govermicnt received ia 


comection with this case came from "taintad" 


uxmdt that noither uy co-devendant 
iis appointed counsel ever listonod 
apes or reviewod the logs and were 
lar with the fac witnesses that 


von the *t 


1976, Judge -agliardi in a .morandunm decision 


denied the metion statin; not only that he 


» jurisdiction to pags upon the applicatiua but alse tat he would 


iobicn ever 1 21 jurisdiction ror the reasons s 


} « , a . aS . - lo 
LB }OMOTOMAUA GOCLs 


Appellant Sacco vequesis of this ¢ > recall the conviction 


st hin upon the ground tuat thare was byputed knowledgo of the tainted 


evidence in d £ jainst him betsroon the joint Zask vOPCO, the I’, «ley 


the State Liquor Auth rity, ani the Jwreau of Alcaliol Zobacco & »‘Lrearne. 


+8 


Suited States Vo sepaddino, 496 Ye2d hOS (2nd. Cir. 1974) It is undisputed 


wt the Listrict Attommey’s otsice of Ves tery Cowmtty turncd infornation 


«& 


4; g seo { ) rat 
imore nearing, Agim 
4 rities cal ec 4 
arent conve zeati $3 


investigators to 31 


told %1at these were wiretaps and they vere given the 


. 
> 


577-380) 


Wr. FsKenna elso testified that he personally geve *.f 
nh information from the wiretsp that dealt with eppellant Se 
ticipated departure from the jurisdiction and thet Sacco had somethi 
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factuel basis serrovunding the ccntentionr is argument, 
are asad 2 multiple events and circumstances, which involves other 


judiciary preceedings. 6 yr te state 
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this argument, certain factors m 


to svoid socet rus 


enaan® @ppsiten®t was arrested on March 23, 1972, in Tampa ° 


“Oo ¢ ~2 


Florid2 and was mn cuitedy in lieu of a $250,000 bond which was the e: F 
resuit ¢ 1 inaactment being handed down against him in the instant 
netter 

Trough the defendant anpeliant was not arrainged in Court, md 


prior to trial, amounzst cther motions he Piled fer an evidentiary hearing 
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suspects he Rew York state authorities had so provided the government 
with cridance { » giectronic surveillance in his trisi therein in 
the Lintrict of Maryland case, likewise thay nad dame so in a presant 
CigZ9 thich defendant appellant filed a tinxely pre “stion to 
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While it is the governments ultimate burden of persuasion to 


stow that ite evidence of appellant Sacco was not tainted dirsctly er 


through @ comnecti~na to the illegally procured wiretep information, Aiderman 


supra farther established, however, thet appellant has the initial burden 
of precucing 

The significant question remains mre as to why, the trial judge 
in this case, would not conduct m evidentisry Lc uring per ee to defend- 
ant -2ppellent's timaly pre-trial motions, pursuant te 18 0.3.0. § 350k 
and tule Life) and: reasons proffered claiming stending to object to the 
Gevernnent’s prosecution in ehich defendant-sppellant believed to contain 


teinted evidence involving illegal wiretepping. 


fhe Snpreme Court in Bardone v. United Ststes, 306 U.S. 338. 


3ul-h2 (1939), speaking through Mr. Justice Frankfuter, held explicity 
that. hearings to determine whether the goternment’s evidence is "tainted" 


vy unlavful vwiretepping should be held in sdvance of triel: 


*..cClaims that teint attaches to any portion 
o2 the govermment’s case must satisfy the trial 
court with eolidity md not be merely @ means 
ef eliciting whst is in the government’e 
possession before ite submission to the jury. 
And if euch claiz is made after the trie) is 
under way, the judge mist likewise bo satisified 
that the eccused could not ct en earlier etege 
have adequate knowledge to mske his clsin.® 
{emphasis added) 


Thus the court in denying defendent--2ppellent trial motions 
for an evidentiary hearing end acppression hearing vhich were renewed 


again on the date of trial, Sed not only effectively prevented Title 18 
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defendant to controvert or refute the evidence of bad reputation aumor 
4sed *n evidence by the Court, was rejected and denied to the jury for 


cousideration, when offered in evidence defendant. 
3 


It is significant to note that the subject of wireats to his 
fenily wae always initiated cr originated by Robbine, when he testified: 
(P. 29) 

at page 9L5 defendant offered proofs through Feter Arndne to 
refute Robbins testimony about violence and reputation. 46 page 973 
and 997 a similar offer through Anthony Trirarco was proffered and 
rejected by the Cort. At pags 1023 a similiar offer was nade tarough 
witress Carlton ‘filler and rejected be the Court. Iikewise at page 10uh 
and page 1051 this of'fer wes made through the witsess Sylvester anc 
rejected by the Court. Au page 1083 a similiar proffer of proof through 
the witness Fabian was made end refused by the Court. A ciniliar offer 


through witness Iodice was rejected at page 1268. 


By what rationale the Court permitted ewideice of bad character 
to bs introduced «gainst appellant Sacco end refuse to admit contradic 
tory evidence % refute such evidence is not apparent or understandabdle » 
but it is submitied that thia contravenes every fundamsntal principal 


of justice and due process of law. 


In Wright: Federal Practice ami Procedure, the rule is eiateds 
(par. 409) 
“Defendant, om the ot er hand, is always parnitted 
to produce evidence of his good character,-~ 
° Thus such evidence is always admisseble on behalf 
of the defenda.t." 


TT 


"The only proof the defendant may offer in this 
regard is evidence related to the trait of char~ 
acter involved in the offense charged. Tt is not 
enough to show that he is of good character gen- 
erally. The onl rind of proof edmisseble to show 
this tralt oF che ‘acter is the “deroridant *s t's reput- 
ae in the core ore uni by "for that t trait. Specigic 

cis cannot be ehowi, nor can in ths wd taess give his 
ows “pinion of the defendant’s character. His test: 
im ay mst be limited to what oiere in the _ ooaaeaaa AE 
think ¢ “of defendant {= for the witnses to be perni 
ted ta "give Yesiamony of this kind, there must be a 
showing thet the itness is femilier with the defen 
dant's reputetion in tas comaunity. * 


In Corpus Juris Sscundum Vol. 32 peo3s the pr neiple appliable 


“Bvidence of ure good character of a party is acdniss: 
ehle wheres hie cheracter is in iesw, or where it is 
eesailed or put in issus vy the opposing party.* 


Generally speaking, reputation evidence offered by the 
prosecution would be inedmissebie, sans the statutory suth orization in 
Per. SS. Howaver, once put in iasus, it is clearly error to deny the 


defendant the right of refutation thoreef,. 


The following quotation from United States v. Lewis 482 F.2d 


wovld seem to address this point: 


®The accussd may elect to advance one or 
move of his character treite as evidence 
of his innocerce. If he does, hie proof 
is confined to evidence os his reputation 
in the comunity for those traits. His 
presentation, in terms of nu siber of such 
traits mey be as narrow or as broad as he 
chooses so long as it remains ge aaim %o 
4ssuss on bridl oecusc” 


fae holding of Lewis, Supra Sven goes further by stating: 


"Me prosecutor cannot offer bad character evidence 


unless the accused first introduces evidence 

of gecd character; even then, the progscvtor’s 

proof *s restricted to community reputation 

and to the treit or traits to which the accused’s 

own character evidence related Id at 637-638 
(footnotes omitted) 


ISSUE NUMBER SIX (6) 


IT WAS BMRUR TO DELAY S&CCO'S SENTENCE 
BXYCND THE LIMIT PERMLTTHD BY THE 
CONSTITUTION AND BY THK FEDERAL RULUS 

_OF CRIMIBAL PROCEDURE 


ARGUNMERT 


—— << oe ee oe oe 


SACOO HAD THE RIGHT TO BE SHWTANCED WITHOUT UNREASOKABLE DELAY 


It is -opeljant Sacco's coritention that the Discrict Court lost 
power to im og sentences upum him by reaeon of the length ut the interval 
between the finding of the guilty verdict and sentences. Thie cantent.ion 
is with legal merit and factual support. The Sixth Amendment's 
guzrantse to a "speedy trial" aiso applies to the imposition of sentence. 
See, Follard v. linited States, 352 U.S. 354, 361, (1954). If this wre 
not enough, Rule 32 (a), Mederal Rules of Crirdnal Procedure, surely 
would be: 

"Sentence shall be imposed without unreasonable dslay” 
THE DMLAY IN THIS GASE WAS UNRBASON ARLE. 


ft 


éppellant sacco sugsects that a delay of two years and eight 
months in imposing sentence is unreasonable on its face and undue delay 


in iteelf is unreasonable. While POLLARD, supra suggost’s "the passage 


= 79 « 


ad 


of tim alone may not bar imposition of sentence cr require a defendants 
discharg®..oo", the Court went on further to state, "(f) be delay must 
partake of the purposeful and oppressive, or even cmack of deliberate 
obstruction on part of the government before relief will be granted." 

In United States v. Lustman, 258 F.2d 475 (2nd, cir.), cert denied, 358 
U.8. 880 (1958), no prejudice need be shown, at pp. L77-8. ilowever, in 
determining whether the delay bes been undue, it is helpf-1 to inquire 
whether the defendant was been prejudiced. See, United States v. Sanches, 
%1 F.2d 82h, 823 (2nd cir. 1966), per curiar., inited States v. Paisrro, 


27 F.R.D. 393, 395 (5.D.N.Y. 1961). 


Whether dalay is unreasonable depends on four factors; “ths 
length of delay, reason for delay, the prejudice to defendant, and 
waiver by the defendant are relevant factors in considering whe ther 
deviial of a speedy sentence or trial assumes due process proportions- 


Rule 32 (F.R.C.P.) 18 U.S.C. and Constitution Amendment 6. 
LENGTH OF DELAY 


The reason for delay is attributable both to the government 
and the District Court in thet the government committed impropriety prior 
to trial when the prosecutor represented to the Court that no wirs tapping 
was involved with respect to Sacco while all 1 » while the goverment 
had knowledge of illegal wiretapping of him, such knowledge having been 
known to them as early as Jume, 1970, the tine period covered in the 
iniictment. 


The deliberate obstruction on the pert of the government by 


their impropriety in successfw ly opposing an ALDER(AL hearing, Alderman 


v. United States, 3 1.5. 165, and suppres:ion motion prior to trial 
without sdhearing to Section 35G:, Title 18 U.S.C., om the illegal wire 
tap issue wae the causes for the post-trial “taint” hearing being granted 
ir curn was the cause for the delay in sentencing. Section 3504, supra, 
imposed an obligation on the goverment to affirm or deny by affidevit 
whether or not any evidance to be usad at trial waa the product of an 
unlawful act or because it was cbtained by the exploitatt sf an une 
lawful act. 

After the post-trial “taint” hearing was granted, the gover 
nment did net act diligently and in good faith to conciade the hearing 
but rather obstructed it by shifting their positions from having the 
Court rule on the legality of the wiretaps to the “taint” izsuc. The 
government also convinced the District Court te delay the post trial 
ftaint® hearing until defendant.aprellant's post-trial "taint" hearings 
were concluded in the Iistrict of Maryleud and the Middle District of 
Florida. 

Further delay by the government was that it took them one year 
after the post-trial "taint" hearing was granted to turn the iliegal 
tajes over to Sacco in order that he may listen to siem. It then took 


Sacco sppellant aporoximayely 9 months to listen to then 


After listening to the tapes, defendant-appellaut filed motions 
with the District Court to conclude the post-trial "taint" hearing and 
to grant him a hearing with respect to missing tapes and tepss thet may 


have been tampered with. Dy stipulation with the Courts for the District 


oa on 


of ‘aryland and the ‘iddie District of Florida, defendait.appellant 
agreed that the District Court for thie District would conduct the 
tamporing hearing and that be would bs bound by the findinge of the 

Court to apply to his other cases. Arter lengthly delays on this issue, 
the District Court conducted the tampering fearing but would not conclude 
the "teint” hoaring. While the Court filed a memorandum decision with 
respect to the tempering issve, it was not conclusive hecuuss of certain 


missing tapes. The iseue still remeins un~-esolved. 


On June 16, 1975, appellant Sacco departed from federal custody 
and wae anpprebended on February 29, 1976,- Shortly thereafter, he 
filed a motion for reinstatement of his post-trial "taint" hoaring 
and for -2 fast and speedy acntence. The rotion for the reinstatement 
of the post-trial "taint" bsaring was denied enc he vas sentenced on 
June 10, 1976 


THK PREJUDICE ‘TO APPELLAKT SACCO 


Tre prejudice th.t Sacco suffered as the result of the leagthly 
delay in aentencing wae the imposition of a maxium sentence of 20 years 
consecutive to other sentences he was serving meking it a totel of & 
years. Sacco contributes this excessive prejudicia. ser tence te several 
factors. Seance his conviction on October 22, 1972, in the instant matter, 
he was indicted and convicted in ths ‘ti@@le District of Florida for 
obstruction of Justice and given a three year consecutive sentence, As 
previous’ etated, Sacco escaped from Federal custody on June 16, 1975 
». “May 23, 1976, om his ples of guilty to the escape charge, hs was 


given @ 3 thrwe year concurrent sentence. With respect to this charge, 


«» $2. 


the Honcrable Lec 8. Gagliardi at the tire of imposing senteiice in 
& " b 


the instant matter made mention of the fact that defendant—cappellant 
"even got litile Frankie inte trouble", little Frankie being Frank 
Arrento, defendant 2p Lant's nephow who was sertesced go a three 


ar term for aiding defendant-appella.t in hie escape. 
6 i) > 


In addition to those sentences, Judges Gaglierd’. nede mention 
of another 20 year consecutive sentence that had been imposed upon 
defendant-appeli.mt two weeks prior by the Honorable Frank A. feufman 


in the Disttict of ‘nd on a similar charge 


Aside from the sent-nces that defendant-appellent received 
since his conviction im the instent matter, the probation report 
contained prejucio’ WU me*erial in teat it should have not been shown 
to the Court. Thie information was included by an updated rep rt since 


doferdant appellait's conviction in the ine ~t matter, 


Since the conviction of defendant-appsliant in the instant 
matter and the time of sentencing, he was under an smotional strain, 
which caused anxiety and concern with respect to a consecutive sentence 
be might receive which turned out to be trus, Further sejucice against 
Sacco wes a petition for a writ cf mendamus directed agaiist Judge 


Gagiiardi=to compel him to grant him the post trial "taint" | aring. 


WAIVER DY APP LLALT 


ee arom ere ee 


The only waiver that can be considered in the instant metter 


is that when defendant was convicted, he filed in this Court a petition 


for a writ of mandamus against the Honorable Les P.. Gagliardi requesting 
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that sentence be stayed and a hearing be granted with respect to the 
illegal wiretaps. The petition becam® scot when Judge Gagliardi sus 
sponte granted defendaut-eppellant'’s request. However, when it became 
apparent. that the Court wasn't going to give appellant his hearing 

witill the hearings were complete iin the other District Courts, eppsllant 
Sacco moved the Court on many occas:ions to complete the hearing in 

order tnat he may ne ssutenced. As a matter of fact, the Court being 
concernsa about the sentencing of appellant Sacco's two co-defendanta, 
had them through their counsel sign waivers to the fast end speedy 
ssntencing doctrine. The Court never ~tquésted of Sacco to sign such a 
waiver 


In Juares-Casares v. United States, 496 F.°2 190 (197k) ths 


—— eee 


Court of &- pseals for the Nifth Circuit vacated the gentence and relea 
sed the reZendant from custody due to a delay of two ysars and seven 


mouths eheisin ths sentencing judge relied on evants that occured 


In summary the goverment and the Court failed to exercise 


due diligence to bring appellant hefere thy Court for sentencing, and 
the record dsomonstr utes aj he hes been prejudiced by the delay. The 


proper remecy in this cass is to vacete the sentence with prejudice 
mited States v. Fleish, 227 F.Supp. 967 (&.D.Mich. 1964) 6A oi 
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ISSYE NUMBER SEVEN (7) 


OTHER RULINGS AND ERRORS 
F THE TRIAL CCRT WHICH 
DEPRIVED API RELIANT SACCO 
A FAIR TRIAL AND DUE 
PROCESS OF LAW 


a ee em eee aemnnae a 


({e) AFLENLArT SaCcO'S #CTION FOR JUDGMENT OF 
AQ TITTAL SHCULD HAVE BEEN GRACED 
Based upon all of the evidence, it wae submitted that the 
government had fsiled to establish a case for submission to the jury, 


and the indictment should have been dismissed as a matter of law. 


In brief, the indictment charges tv: extortionate 
extensions of credi&, conspiracy to make such extensions of credit and 
to collect such extensiens of credit, and five substantive counts c2 


extortionate means to collect extcensione of credit. 


Each of the svbstantive counts has, for an essential ele 


ment, fear by the debtor that violence would be used to eff sct collection 


On the trial, the Court dismissed Count one after the 
witness testified that the first fear felt by the debtor inconnection 
with the first loan of money took - ‘ace after the iran was made. (p.17h) 
(p> 217) (pe 1173). 

With respect to the szcond loan, wrich is the sudject of 
the second count of the indictment, the witness testified profusely to 


his feelings if he did not meke payments of the money he borrowed. 


His testj:eny as follows is signifiani: 


ip 
ae) 
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‘p.194) "He told me that as iong aa 1 meade my payments on 


time 7nat 1 won't have anything to vorry about..." 


(2f2) *.-I had biew my top at this point and I seid, 
on't want no trouble. I don't want no trouble from this 
God-dama hcuse. I] don’t went anything tc hapren to my wife, 


my kids and myself .* 


(21E ) "I had the feeling that something would hapren to ay 
e wife, and my family or wyself."..A. I was then under the inpre- 
ssion that I could be in serious trouble if I didn’t meet my 
obligations." 
There ere similar statements in the record by the witness, 
but the most significent omission is any testimony that this fear of 
the witness was ecused by the defendant. In fact, the witmess testified 
to tne contrary: 
(p.319-320} "Q. Mr. Renbins, is it not a fact that pursuant 
a to your testimony yesterday, that it was elwaya 3_ you who broached 


che subdgecst as to any threats to your family or harm to your 


2 et 


Tandily? 

A. Yes, sir. (underscoring mine) 

g Sot _no_verds of threats, in words itseif were said to you? 
A No, sir, sir. (underscoring mine) 

Q in fact, is it not a fact thet you gave the sane exact 


statement regarding Rhines and Gentile that thay came up as 
nice guys when othsr guys were supposed to cous up, is thet 


what you told us? 


ho Yes, I did. 


The conclusion is inescapable from the only government witness 
that the essential element of fear . quired to speli out the crime charged 


in the indictment is lrcking from the iips of the prosecutors witness, 


end these statements ars binding on the prosecution. 


Another grcund which recuires that this motion to have deen granted 
is the manifest omission to introduce any evidence required under Sec. 
£92(b)(1) to the effect that the extension of credit "would be unenfor- 


ceable through civil judicial processes.-.* 


in the cese at bar, the contrary is true, and the obligation of 
Robbins wae enforceable through civil judicial processes. The only 
possible €efenss which could be raised to civil process to collect this 
item would te the defense of usuary. This defense is personel, affirmative 
defense, which bars the remedy if raised, and which is waived unless 
affirmetivsly pleaded. Under any construction the onligation is enfore 
eable through civil judicial processes although collection is subject 
te defeasance by a cénditional limitation which bara the remedy. However, 
under any proper legal interpreation, the repayment is enforceable, for 
the defense is merely one which renders the suit malum prohibition rather 
than malwa in se. The Court cannot supply the couplete emission by the 
gcvernment of proof of thie essential element of tns crime charged. Is 
wes incumbent on the government te prove the lew of the atate of New York 
by expert testimony, to be established as a fact, and subject to being 
controverted as to interpreation by defendant's titness. This patent 


omission dictates dismissal of the indictment. The omissione of ney proof 
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of essential elements of the crimes charged in the indictment required 


that the Court grant defendant's motion for acquittal. 


(o) THE VERDICT WAS CCHTRARY TO THE “EIGHT 
_____OF THE CREDIBLE EVIDENCE 


Stripping the record of all excess verbiage and imaterial matters 
adduced at the trial, it is epparent thet the entire prosecution 
revolves and depenés on the testimony of one government witnes-, Scnny 
Robbing. 

Altheugh 9 grandiose, spectacular setting wes arranged over a period 
of tine by the 7.B.1. to ‘catch’ the defendants ‘in the act', and 
elaborate means, including electronic transmitters and receivers, wire 
tapping equipment on the telephones of the witness Sonny Robbins, two 
or more sxtensive ‘stake-outs’ by a scuad of F.B.1. men, even to the 
point of the F.#.1. supplying the ‘bait’ of $200.00 to make a payment, 
not one iota of evidence wes obtainable to show the fects necessary to 


establish the relovant facts charged in the indictment. 


in fact, 1% would be reasonable to assume that there actually were 
wecercings mede. as testified to by “es. Robbins and Agsnt Reuter, on 
thea telephones, avd that there were tapes made over the transmitter ae 
testified to by Sonny Robbins and Agent Reuter, but the tapes were produ 
ced gerbled or were claimed to be blank, when in truth the tapes and 
recordings would have exculpated the defandante of any wrongdoings, by 
showing that the fects were contrary to those urged by the government 


The Gurt's naivity in accept.ng the government representations and then 
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liniting defendants pre is discuss length in Point 1¥. 


However, viewing the evidence from the mouth of the witness 
Robbine in the light most favorabis to the government, it is submitted 
that the only fear generatec in this case came from the witness to avoid 
hie cbligaticns to the defendant, rather than from the acts or conduct 


of the defendants indueing such fear 


Aithough the Court refused to charge that the witoess Robbins was 
an ‘interested’ witness, who would benefit by the outcome of this case, 


the following testimeny showing motive is most signrificent: 


(p.2k2.) Q. Mr. Robbins, de you owe me any monies as of teday? 


A. 
It should be het the wi acught to avoid his debt due 
to the defendant Sacco by siding in the prosec:tion of this matter. However. 
as a matter of law, the obligation exiets, although it is sunject to def 


easance by interposition cf the defense of usuary. 


In every instance *cstified to by this witness, there 
of ard implicit or explici* threats by any defendants. 
ifiec to were either instigated by this witmese us a vechicl 
his cbligations or were vovivited by his own subjective mertal processes 
of his wrongdoing. However the record is barren of any ects of the 
defendants upon which to predicate the elements of th 
this indictment. 
THE COURT IMFROFSRLY INFLIENCED TRE DEF EY Dir 


SACCO NOT TO TAKE THES STAND AND TESTIFY IX HIS 
Own BEHALF 


ee Ee > ee ee 
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At page 30 the following appears in the transcript: 


"THE COURT:..-Motion for an order restraining and enjoining 


“a 


the United States Attorney from cross -exanining or interroget 


a 


ing the defendant concerning his prior criminal. record. That 


motion is denied. 


The clolquy discloses that this wes a most material consideration 
in the defendant's decision ~“hether to take the stand and testify in 
his ow behalf. The error the Court indulged in is epparent from the 
decision of the prosecutor, late in the trial, refusing to follow the 
Court's decision (p.10£0) but et that juncture. the prosecutor hedged 


and refused te state whether he weuld teke advantage of the Court's error 


In United States v- King, 461 F.2d 53, the remarks of the Court 
dealing with svch tactics are appropriate: 

"We think it was inexcusable that thia informatic 
vas witheld from the defense until the penultimate 
heur.---The trial ef sa civil case is no longer a 
game of eurprises.---There is even greater reason 
fer fair disclosure in a criminal case-* 

The Court erroneously applied the sugrestec rule of iaw governing 
this sitvation, rather than the rulings of the Second Circuit. The 
prosecutor saw the error and compcunded the prejudice to Gefendant. Who 
has been wrongfully deprived of a fundanental Constitutional right to 
testify in his own behalf. 


a) THE SCURT IMPROPERLY DENIED DEFENDAST THE RIGHT 
TO READ HIS GRAND JURY TESTIMONY 


a ee ee EE ot weer owe 


fhe court permitted the government to read selected portions 


of the Grand Jury testimoy of the defendant Sacco. (p.795) The Sourt 


then instructed both the jury and the defendant Sacco that defendant 
Sacce that defendant Sacco could read the balance of the Grand Jury 


testimony as follows: 


®SY THE CDdIRT:-- And if you want to read back any perts that he 


has omitted, you ars welcom to do it. 
MR. SAS%0: All right, your Honor. 


THE CI IRT. I might explain to the members of the jury tha 
Mr. Broderick has the right to reed as much or as little 
of this statement as he elects to do, and if he has amitted 
any part that the defendants want to read, they are welcome 


to do it after he has read it. --=" 


When defendant Sacco scught to read the omitted portime of the JUrand 


4 Jury testimony (p.1193) the Court denied this right saying: 


“THE CVIPT: Cnly if it implements or centridicts testimony 
read.* 

Again, at vage 1209 the Court reiterated its position, leaving the 
jury to infer that the defendant Sacco refused to read ail of the test 
imony omitted because it was adverse to his contentions. This is clearly 
prejudicial 


(e) THES COURT MIS-STAT®D THR LFGAL PSTYCTPLFS APIS ALE 
TO 3500 & J CKS MATEPIAL 


ee nme ee 


Sectio 3500 J.3.C. Title 18 requires that statements and written 
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matter be turned over to the defense after the witness has testified. 
The prosecution repeatedly violated this rule, justifying dismissal of 


the indictment, but the Court :ountenanced such violations. 


The omissian to turn over he tapes, recordings and signed atatements 
are illustretive examples appearing throughout the record. At page 269 


the Court made this suprising stéiement: 


“THE SORT: Let me tell the jury at this fine, in accordance 
with the law, prior to chis witnes: taking the stand, the government 
furnished to defense comsel, all copies of statements made by this 
witness in accord’ace with law." "The government has furnished that to 
defense counsa">" 

Mm bie tion, the Court, at page 29 sought to correct this erron 
eous im-r ssion conveyed to the jury, but the indelible impression that 
there °4S other material consistent with the witnesses testimony which 


uef.ise was not using could not be eradicated. 


Although 3500 material is utilized primarily by the defense for 
impeachment purposes, the Court restricted its use, oy refueing to allow 
its utilization for impeachment, wherein v.2e Court erroneously ruled (p.283) 

"THE COIR: You kmow the document speaks for itself. 
THE SIRT: If you want to offer it in evidence, you have 


the option. The document speaks for itself, Mr. Jacobs-* 


This error precipitated a motion for a mistrial, but the Court refused 


to acknowledge the error, or the adverse impressiom created in the minds 


of the jury, The prejudice flowing from this ruling is self-evident, md 


defendants were obligated to put the statement “: volved into evidence, 
or be faced with the inference that the defense was hiding wmfavorable 
evidence from the jury. 

This situation was primarily the result of improper actions of the 
prosecutor who omitted to turn over signed statements a2 3500 material. 
At page 265 an unsigned statement of the witness Yobbins was used on 
cross examination, and the Court stated: 

"THE COTRT:- ~ -This is not the way to show contradictory 


statements. This is not his signed statement.* 


When the witness testified that he sime! the statement, and the 
demand was made for the signed statement, it wis produced, (n. 303-304) 
making the Court's restriction of cross-examine iion om the besis of the 
material wronyfully turned over and finally acknwledged to be improper 
3500 material, misleading, confusing and prejudiciil. If the prosecution 
had turned over the simed statements as required b; law, this prejudi 
cial incident would not have occurred. 

The prosecutor also conveniently omitted to tum crer the Arnow 
tapes as 3500 material, until his omission was brouzht to lisht by test 
imony and other exhibits. At page 496 the Court denied the right to call 
Robbins back to cross: examination to imeach this witness by the tapes 
later produced, although his testimony as to the conversation ixcorded 
on the tane was in issue, 


When *.—.T. Agent Amadits testified, defendant Sacco asked for the 


3500 material of this witness. The “ourt stated, in error, the follow'ng 
(po 562) 


"THE CORT: In @ccordance with the law and the previous 
statements, you have given to defense counsel all 
written statements and reports with respect to 3500 
materiel." 

At pages 562 and 56 when defendant %acco protested that he had nA& 


received this 3500 material the Court again indulged in colloquy as -oll- 


ows, until Mr. Broderick interjected that he had omitted to tum cver 


such material: 
"MR. SACO: Your Honor, I represent to the Court th‘s is 
the first time that I received these. 
THE CVIRT: Mr. Broderick indicated to me that he funrinshed 
them to you end everybody else. 
MR, SACO: Fr. Broderick is in error. 
MP, SR ORRICK: Yviously I didn't. 
THE CORT: Furnish them now." 


At page 651, the following ap-ears in the record: 


"THK COURT: And have you furnished al. of the 3500 material 
with respect to this witness? (referring to witness Samett) 
MR, BRWARITK: Yes your donor, I have. I have furnished all 
the 3500 material I can recollect as to the whole case rizht 
now." 
It was then pointed out that “r. Broderick had neglected to turn 
over the photographs taken by the agents as previously ordered by the 


Court in Sacco’s motion for discovery and inspection. 


To make more glaring the ‘inadvertent’ emissions to turn over material, 


at pages 932~934 Mr. Broderick acknowledged his omission to tum over 


RPxhibit 35018, an interwlew of Agent Walsh with the witness °obhins. The 
motion of Sacco for a mis-trial at this juncture was denied (937). There 
after Sacco was denied the right to cross-examine "obbins regarding the 
contents of this statement, clearly a denial of a fundamental right. 


(f) THE COIRT PEMHITTED SIVIESTIVER, IMPRIPER EVIDENCE OF 
DEP ENDA'TS RIGHTS 
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At page 12, the following colloquy eppears: 


*Q. What did you observe about the car? 

A. Well, I see some things in it, holes in it that just 
didn't look kosher to me. 

Q what did these holes lock like to ycu? 


A Like bullet holes. 


TYE CYIRTs- - I will ask the jury to disregard the witness's 
stassification as to what they were and accept only the state 


ment as to their size and so forth. 


At page 151 the “ourt diametrically reversed itself and stateds 
"THE UIT: I let him testify that they were bullet holes.* 
It should be noted that the Court went further than the witness, 
who only testified that the holes lo-ked like bullet holes. At page 267 
the ‘ourt was corrected by the witness who stated: "I didn’t say they 
were bullet holes. I said they looked like bullet holes." Yowever, at 


this point, the damage in the jurors winds ws done 
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At paze 359 the Court permitted 7.5.1. Agent Joetz to testify to a 
conversation ove.heard between defendant Jentile and an unimown Joe. 
The Jourt permitted the following testimony, alt..cugh it is not an 
admission, is hesrsay and is objectionable wder Pruton: 


* T heard Joe ask Jertile: Do you have a piece of the 
action und I heard Jentile say: We have a piece of 
the place." 
The trenscrir% is replete wish similar evidence, clearly objection- 
able, which was permitted by the ccurt 
At page S86, \he Sourt pervitte’ the following: (Agent Amadits 
testifying) 


"Q. How did Fr. Pobbins apne. 7? 


A. He enpeared--he didn't sa; mach 
Q, wWhot about his physical an +arance? 
he I just bad # side view of ni: face and he apoeared 


concemed." 


What relevance or materi: lity t/:is type cf evidence mizht have is 
not apnarent, but ite wrongful effe:t on the jiry, coupled with the 
plethors of testimony permitted “~ the Sourt abc.t the 7.8.1. activities 
to tre» the defendants, create the eu.sra in th, minds of the jury 
which effectively eradicats, the preswptic’. of innopence the defendant 
may have enjoyed as a co.wtitutional right 

(g) THE INDICTAWNT SHXILD HAVE BOON DIWISSD +. 

SRIIND THAT FALSE AND TMPPOPRP AVTIENCE INTR 


CALC TILA’ ™D TO “TSLRAD TYE GRAND JY INT) RET 
THE INDIcTUNT 


ame ee ere oa 
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‘pon trinl, evpellent Sacco was furnished 3590 material and Jencks 


material for the first time from which it is apparent that the indictment 
should have been dismissed for improper conduct and the introduction of 
false and improper evidence calculated to mis-lead the vrand Jury into 


returning the incictment at bar. 


The main ‘hrust of the government's case was predicated won loans 
made to Sonny Robbins, and Sonny Robbins appeared before the Urand Jury 
as &@ witnes’. Predicated upon hif testimony, as well as other testimony 
and eviderce which has not been revealed to apnellant Sacco, the indict 
ment war returned. 

2 ‘gs part of the investigative processes which led to the institution 
of she criminal proceeding, the said Sonny Robbins made certain state 
rents to the *.8.I. Agent in charge of this investigation, and these 
statements were reduced to writing from time to tine, as they were made. 
Prior to the tive the said 3onny Yobbins tock the stand as a witness to 


testify, Sacco had no knowledge whatever of the contents of the state 


ments made, not of the testimony before the Jrand Jury. Most éignificant, 


Sacco had no knowledge of the manner of the prosecutor or his conduct 


before the Jrend Jury which returned this indictment 


At page 14 cf the transcript, the fo ’lowi- - colloquy apearss 
(Proceedings of March 16, 1972) 
BY THE JNITFD STATES ATT IRIFYs 


"Q. I have another statement dated 2/11/72, mace to 
Agent Walsh. In that stetement he says that on that 
date you advised that on Thursday, "“ebruary 10, 1972, 
at about 5:30 p.m., he received a telephone call on 
his telephone PE 7-0515 from Benny Gentile. 


Robbins stated that he mew Gentile's voice and 
told Jentiie hat, no money to give Mo 


Gentile renlied that they were not interested 
in the money at this time but wanted Yobbins to 
sign @ paper showing that he, Pobbins, was liqu 
idating his business and was indebter to Frenk 
Sacco 


According to Gentile he wanted this signed that 
night in Yonkers, Wew York. 


Robbins advised that he refused to go to Yonkers, 
New York on Thurdday nizht and Jentile asked hire 


asked to meet him in Flmsford, Tew York. on the 
following morning, Priday, February 11, 1972 


Robbins replied that he did not believe he could 
arrénge to meet Gentile on Friday and suggested 
that Gent 


e telephone him on Friday at 9:00 a.m." 
(underscoring e 


In propounding this question to the witness before the I=-nd Jury, 
it appears that the United Statew Attorney was reading from the written 
statement of 2/11/72, anc this was the impression ard understanding of 


both the Urand Jury and of the witness who was being interrogated 


When the statement of 2/11/72 was produced, it appears therefroa 
that the Inited States Attorney wilfully and deliberately mis»read and 
fabricated the contents of the statement he sas purportedly reading to 
the Grand Jury. Fxamination of the statement in question discloses that 
the United States Attorney added and interploated each of the matters 
underlined in the quotation of the statement read to the Jrand Jury, 


fabricating the contents by substituting the neme of Benny Jentile in 


the vlace of the min wn male person who is set forth as the celler in 


the statement. There is not a scintilla of evidence in this case or else 


where to show that Benny Gentile wea in fact the unknown male caller 


described in the statement. To make more glaring and apparent the miscon 
duct of the United States Attorney in this connection, it appears that 
the informant, James Robbins, kmew the voice of Benny Gentile, and test 
ified that tre celler was not Benny Gentile. To make more glaring the 
impact of this wrongful conduct tefore the Grand Jury, it appears that 


the United States Attorney added a complete new paragraph to the state 


ment he was reading tu the Grand Jury when he read the foilowing: 


Robbins stated that he knzw Gentile’s voice and 
told Gentile that he had ro money to give him.* 


The statement of 2/11/72 has no reference whatever to the matter 
created *v the United States Attorney and read to the Grand Jury with 
the fraudulent reference and implicetion that it was part of the written 
statement he was reading from. 

Although the witness corrected a small part of the false statement 
read to the Grand Jury, the conduct of the United States Attormey cannot 
be condoned, and it must be presumed that in the procurement of the 


indictment before the Court, similar wrongful conduct was utilized in 


violation of the duty of the jury fairly, impartially and free of taint 
of any fraud or wrongdoing by “he prosecutor 
After the revelation of the wrongful evidence introduced before the 
Grand Jury that founded the indictment was exposed, appellant Sacco 
moved the District Court to dismiss the indictment which was refused 
(See Supp. Apnendix: Exhibit 
It is submitted that once a showing of wilful and intentional. 
submission of false and fabricated evidence is established the law is 
well established that this is tantamovnt to a den&ai of due process of iaw 


requiring dismissal of the indictment as violative of defendants Constit 


utional rights 


(h) THE PATLURE OF THE GOVERNMENT TO 
PRODUCE 3500 MATERIAL 


18 3.5.C. Pars 3500 is a codification and modification of the Jencks 
decision which requires that the Government make available to counsel 
any statements, documents or writings of the witness which relate to the 


subject matter to which the witness has testified. 


The statute provides that for failure of canpliance with the statute, 
"the Court shali strike from the record the testimony 
cf the wits.ess, and the trial shall proceed unless the 
Court in its discretio shall determine thet the inter- 
eats ef justice require that a mistrial be daclarsd.* 

The Jencks cese had made a mandstory requirement that the acti 

be dismissed if the government should elect bot to comply with the order 
to produce. 

It should be noted that Par. 3500 (e) provides inter alia: The term 
*statement'---means--(2) a stenographic, mezhanical, electrical or other 
recording, or a trenscriptim thereof---." 

In the case at tar, two differsnt types of recordations were 
testified to by Government witnesses: 

(a) A recording device atteched to the telepfione of Robbins, one 
at home, and one in hie place of business, both of which were 
activated by Rebbins, end the telephone conversations would 
be recorded on @ tape machine. 

& transmitter attiuched to the body of Robbins, which broad- 
cast any conversation ‘hich Pobbing hed with persons in close 
preximity. This device broadcast to all FBI agents cars in 


the ares and to two cars in the vicinity in which tape record- 
ing apparatus was located to record the »roadcasts. 


sage 
a 


her telephones for a month and 


Three or four recordings were 


the testimony the Gover 


te refresh Robbins recollection- 
At page 695 agent Reutter testified that 


met Agent Bond to 


not know how man. 


With respect to (b) supr: 


following appears in the record: 


"MR. BRODERICK: With regard to the firs: 


who placed a transmittor on the victum- 


we have tried to get a transcript- 


They are 


Say, 99% unintelligible," 


730 "MR. SACCO: Your Honor, at this time would like t make 
application to listen to those tapes, It is vary well possible 


"THE COURT:--and if we have to play the who) 
Y> we will do it and they will make 
is unintelligible or intelligi 


+} 
Was 


¢ determination whet 


Th was made 
disclose the tapes in 


to the defense and to Court prevailed upon def 
endabdt Saccr to state t! withdrew his application to hear the tapes 


should be noved that this withdrawel did not include the right 


jhe jurvw deternvine whether the taves were intellicible. 


eapeears from the testimony of Agent Walsh that this 
transcuitter was used on two eccssions. Mecember 10 and January 7. At 
p2are L192 Agent testified that the transmitter was working and that it 


transmitted the conversations between Robbins and thines on Januarr 7 


wa s submitted by fr. Brederick as follows:(»-343) 


"I do have ones agent, thongh whe overheard 
statements via the taps recording, of the meet. 
ing on January 7, 1972. Agent Robert Reutt-r, 
eno cverheard Robbins and the defendant Fhines 
talking, having a conversation about going to 
fary Lea's, that Benny's was closed, something 
along those lines. 


was coming into 


Sith respect ) st pears {p.695} thas ¥.B.I. Agent 


a. 


Reutter met Avent Ron e wire-topa on Vonbina telephone both at 


eu 


md at his place of business. 


Arent Reuter testified thet the witness believed that 


but he did not know how many recordings were made 


irs- Nobbins testified as follows: 


Show long a period of time did this electronic equipment 


n 
i 


stay on your telephones at your home 
util] wen?-~- 


m Tecenmber i971] 


Oh, tavbe 2a month later, s month and a hal 


Do you know if any recordings were made from Feekskiil 
Auto Disposai’s vard, ? 


How many recordings we ker, from the cornoratio:r 
approximately? 


fayoe thre; or foar 


Rearing 2 mind that frs. Yobbins was the lovernment's witness, that 
she testified she worked in the place where the recenrdings were made, it 
is possible that the Court coul: recéncile this testimony with the 
Governnent re;resentation: (p. 7.'%) 


"TH! CURT? The corern-unt state ere were no wire 
tep: in this case." 


jowever ‘rorobable the Court'; , the fact remains that the 
Court held tht the Jovernnant had 5 ied with the Pill of Particulars 


thi discovery requirenem., end refused to accede to defendant 


Satco's cemand at pages {0h and 839 . ai these tapes be produced. and 


examination 1 conductyd about the ti;ing and thet the taves be plat ea 


be 
gcificat, however, ie th. naive acceptance by the Court of 
tetiors of the Sovernment, vhen the record is replete with 
2. the governtent ercing the tapes and transuittale 
To compound #145 error, when the wltner: Robbins testified that he heard 
the tapes an:] as able to identify his ‘vice, the Court refused to allow 
the jury to ‘car what fobdbins testified that he had head on the tapes 


At nce? 1219. the Court stated: "I im eoing 
Gi tave rec: 


A 


Ar siditional restriction was placed on defends 


tence «/ “he Jovernmient to comply eith th: 


antl ee Semel 
ancie Ment 


sions of this 


At page 539 FBI Arent *madite testified % Sacco avzked for 3500 


material © the Court stated: 
"Tt has already been furnished te vou as reauired 
bv the Government." "In accordance with the Lew 
and the previous stateuents. wou have given defense 
couneel ali written statemints & revorts with 
respect te 3500 material." 
Sveryone protested they did not get the 3500 material (560) % then 


Broderick gives the report. 


At page 651 Broderick states that he has furnished ali 3500 material 


but photographs at 652 were not turned over 


At page 932-931 Broderick forgot to give 3501 of 12/13 statenent 


interview with Robbing & “alsh#Sacco moves nistrial 937, which was denied 


Defendant Sacco submits to this Court that to deny an accused the 
opportunity to establish the facts of a case, to denv him the richt to 
have evidence presented which could tend te show coniridicticrs, errors, 
end direct violations of law, to dery an accused tie opportunity to 
present thizg at trial b3fore a jury, denies him dus orocess of law, in 


- 


fact deries him to a lawful and fair trial 


Defendant -aopelilant Sacco did not seek discre*ionary requests, but 
that which is mandatory according to STATUTE and standing case law 
Appellant Sacce did not seek to burden the Court with back trac ‘cing 
testimony but merely tried to bring out matters beZore the Surv, as they 
truthfully took place. Avpellarnt telisres now. as he believed the that 


these matters were most important to his defense, and his defense wae 


denied in conflict with law 


That in iarch, 1972,appellant Saeco was indicted in the instant 


macters Oa September 11, 1972, trial cammenced but not after Sacco 


having xsaised the issue of ileal Wirotapping and the govermant nalcing 


Who represantavion to the Jourt that thore was nono, 


the goverment 


- jn -3 <4 4 ° - + 
ridsd as tutional rishte, 


ig is not an integra? pe 


the protection of the Sixth 


Inited States. ie., fast ani speady 


in the instant mtter hap ne 


BAG OOOn sstablished that ho 


ition on tie iscuc of "taint" , 


ol "taint heari he spoody trdia 
Clonjed delay may subjoct the accused + emotional strasa th 


D: 


resuicd to rosult in an ordinary person, fram uncertatntics and 


the prospoct of facin, public trial ar r 
or consecutive to the one prosontly serving wiirich turncd out to be true 


— | on ee + va J s* 74 
in tho inscent nat or. Strunk v. Unived States, 93 S.Ct. 2260 (3973). 


The richt to a sneody trial is not a theorotical or abstract 
right, but ome rooted in hard roaiity on the nood to havo 
pramtly exsosoed. If the case which tho prosecution calls 
to mect charzcs rathor thay rest on the infirmitios of the prosecutor's 
caso, ac it is the defendint's right, the tine t moot thom is ubon 
the cass is fresh. Stale claims have nover boon favored by the la, and 
far less so in criawine) cases. The right to a promt inouiry into 
eri:xinel char;res is findamental, and the duty of tho charging authority 
is te provide a prorpt trial. This is brought sherply into focus, wher 
as in *ho instant satter, appellant Sacco wes pressed for an carly 
confrontation wi’h his accusers aid ths govermicnt. Crowded dockets, the 
lack of judges and lawyers, ami cther factors, no doubt, maka sae delays 
inevitable, li:re, however, no velid reason rs istod. It was 
axclusivol: for the coavenience of the vovermunt. Un the record, tho 
delay, wi’ lites consequent projudicios, was intollorabic, as a matvr 


of fact. and imoritssible as a iatcor of lay, 


In 3arkor ve Vinzo, 407 U.S. Sik, 92 S.Ct. 2102, 33 
1M (1972), tho Court, stressed thse balancing tes’ 
rofendant wa a deprived of a fast and sncedy tris 
saricue wes the prejudice t tie defondant,. In 


appellant Sacee demonsirated that the rovormioni's dolay has couscd hin 


substantial prejudice, in that, six witnesses have dicd as nore fully 


rinesees are unable to 


be shown. A gcod eaxamie of thi s reilected in the tosi- 
imony ef detenss vitnerses aml vovermuent witnesses who testified 2% the 
hoaring conducted betore Judge lox in Tarpa Vlori 
Tho dilatory tactics of the prosecution and the lew York State 
Authorities in making available the ilieval tapes ror defendants inspoc- 
tion is a procedure in diametric opposition to the principles of Dus 
Precess of Law expounded in opinicns of the United States Supreme Court 
too mmerous spd well lmmm io verrant individual citation, Tt is obvious 
ry tactics of the cevermicnt and the Uew York State Auth- 


orivies were ebrogative or deformlant’s right to anpcal. the precedws 


folloveu by the prc ution in the Instent cause, and tnus far partially 


santiloned by the District. Court, has wade a mockary of the Supeame Court 
that nandate fast ami gpoody iricls and upon the crounds 
1c only rowcdy available onco the deteruination is made that 


} 


epeody post-trial “taint” hoaring has in fact boon denied 


sen ‘ Ani 4 a or 
BSG. CL We conviction: 
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THY COURT FRRONEQUSLY CHARGED 
THS JURY AKD WROLOPUL Y 
ADVISED THE JURY AS TO Tilé 

LAW APPLICARLE 


ee ~tt_ 4 me a ee wee 


‘he Court viclated appellant Sacco’s rights under the Fifth 
avendimoy. and Rule 52(b) of the Federal Rules of Criminal Procedure 
"Platy krror® when it, (1) erroneously charged the jury ao to 2 violation 
of 1 a@ law; (2) erroneously charged as to the violation of the conspir 
aj counts, and; (3) erroneously cherged the eubstentive counts with 
respect to (1) the Court charged as follows: (Tr. 1465): 

"And in this comection I charge that the law in kew 

York State during the period of time referred to in 

the indictment, was thet a person who vas not a aoe. 

nsed lender could not enforce through civil judicia 

process, the collection of either the principal or 

the interest ani a losnm such as has been testified 

to in this case, if the intersst was in exces of 

seven and half per cent per year. And to renhrase 

that, if @ loan by @ non licenced lender is in excess 


of seven and a hal? por cent per year’, Said 3 an in 
New York State is void as a matter of law 


In the first instance, the government never tendered intc 
evidence any statement, affidavit, official record or testirory by ths 
custodian of records for the iew York State Banking department to the 
effect that appe:lent Sacco had no licsnse authorising him or ths gether 
defendants to comiuct business as licensed lenders pursuant to artical 
I of the Banking Laws. 

Sacco further argues that there is no presumption in, as set 


forth in Title 18 U.S.C. Sections 892(b) and the above charge is not the 


- LO 


law of ew York State, The error of the Court's charge is apparent from 
its interpreation of the General Susiness Law of New York State which 
was subsdtted to the Court in a memorandun of law in support of the 
charge. The lew of Usuary always was ond still is a personal defense, 


which must be affirmatively raised and pleaded to ce effective. If not 


raised, it is deemed waived as a matier of law. 


Accordingly, an obligation is neither void or unenforceable 
merely becauseit is usurious. It is never void, and only becomes unenfore 
gable when raised as an affirmative defense when the creditor seeks to 
enforce the obligetion. Accordingly usuary is malum prohibitum not malun 
in se and does not fall within the requirement of the statute in the case 
at bar. which requires that the obligation in question be, ‘inso facts 
unenforceable. Usuary is not self excuting as a defense. It is waived 
if not raised, and if raised, the obligetion continues as guch although 
the remedy is barred 

Section 892(b) expressly requires "repayment- - would bs unen- 
forceable. through civil judicial processes against the debtor ---" as 
an indispemsable prerequisite to the presumption being operative in the 
case befcre the Court 

In the cese at bar, repayment is enforceable unless and untill the 
debtor invokes his personal defense of usuary, which may be waived. 
accordingly, according to the laws of the State of New fork, this oblig 
ation is enforceable, and does not fall witinn the statutory provisions 
which ave conditions precedent to the right of the government, © invoke 
the presumption provided by statute. No presumption erises as this factor 


is not present in the extenaion of credit in the case before the Court. 


110 


Count two (2) charged appellant Sacco & Gentile with making 


an extortionate extension of credit in “lay, 1970 in the emcunt of 
$1,000. Judge Gaglierdi .narged the full language of 18 .5.C. § 892(b) 
which allows the government to mako a prima facia case based upon 
inference when all ths factorea lieteu are met and told the jury that 
they could convict on Count 2 if all the factors were proved beyond a 
reasonsole doubt. (Tr. 1:65-1167): 

(Tr. 1466 1) thru 19):...’thirdly that the extension 

of credit that at the time the extension of credit 

was made the debtor reasonably believed either, a, 

oné or more exteusious of credit by the creditor had 

been collected by extottionate means, or the non 

payment thereof had been punished by extortionate 

peans or, b, the creditor had a reputation for the use 

of extorticuate means to collect extensions of crodit 

© punish the non-payment thereof 

Clemaly, the above language gave the jury an alternate 
consideration that appellent Sacco in chs past had used extortiv.ate 
reans to collect extensions of credit which was not werranted by the 
evidence. There was nothing in the case that justified that charge as 


to the alternative portion of the statute 


Appellant Sacec was charged in an eirht count indictment for 
& violation of Title 18, Section 892, count two of the indictment, and 
cowits three through eight charged a violation of 18 U/.5.C.,Section 89h, 


sll in violation of the Extortionate Gredit Transaction Act 


Section 894 provides " whoever makes any extortiouste extention 


of credit, or eonsjires to do so, shall be fined not more than $19,000 


or imprisoned not more then 20 years, or both." 


she Court charged the jury at (T.T. 1163) that: "whoever makes 


any extodtionate exte ‘on of credit shall be guilty of a crime." The 

Court then went on to charge the jury as to the eeeential elererte ssc. 
ired convict per-ss, the Court stated the followings "the saw novis 
ions .. I have given you with respect te count two insofar as what const 


itutes an extortionate extension of credit applies here and I am not 


goin *o repsat them because you have already heard those." 


Ordinarily there would be nothing wrong tith thie sort of 
charge, but & prerequisite to this kind of charge would be that the defen 
dant is cherged with « vie’ ion of the same lew and offence It is 
therefore “plain error", Rule 52(b) for the Court to give ts. « kind of 
charges for two unrelated crimes e.g., 892 “pposed to 69 two different 
statutes, enc essential elements of the crime r utred te convict. 
Appellant Sacco charged in count two with a violation 692; an extortionate 
extention of credit by extobticuste means. Two mutually exclusive ofren 
cos. ( T.T. 1468). 

Tne Court further charged the jury on (T.T. ik7l): " A defendant 
is guilty of a substantive offence charged if it was committed in furth 
erance of anc doing the course of an unlewful conajirecy of which he was 
& menber." This kind of charge is absolutly contrary to existing law, 
anc not omly again dixected a verdict of guilty, but made the crime of 
conspiracy and the substantive offence mutually inclusive. See (Tr. 1469): 
> 
"In aacltion, I charge you that a conspiracy to commit a part 


icular substantive offence camot exist without at least the degree of 


criminsl intent vecessary for the substantive offense itself); e.g U.S 


¥o_ Pachico, 489 F.2d 55h. 5573 U.S. ¥. Lupino, 180 ¥.2d 720, 724-25; 
which held thet insjate of their assurs’ interdependance they remain 
seperate and distinct offences 

The aforementioned chores were tautamount to the Court direc- 
ting the jury to find appellant Secco guilty of the offences charged. 
See, Hayward vo U.S.; Fo2d_ (Sth cir. 1972) Charges of this nature 
ars wholly condemmed as bsing a violation of a defendents Constitutional 
Rights to have a jury determine the facts and apply the law accordingly, 
Without an invesion into their domain. 

This Circuit is also no strenger to charges that permeate the 
entire concept of the judicial precess, and denies a delendant s fair 
rial. Jee, U.S. vo. Fields, 466 F.2d 119 (nd. cir) where the Court 
states: 

"We repret that the need for a new trial because the 

evidence of the gitilt of the:2 defendants was subst 

antial, but we do not fairly see how wo can follow 

another course. This is not, efter all, a case of 

nitpicking over nuances in a judge's charge; the 

errors go directly te the defendant's right to have 

the jury told what crimes he is actwally being tried 


for and what ths essential elewents of these srims 


are," 


Another exemple of "plain erros® is found on (T.T. 1:77. 78) 


foctnots 1 


1. (2.T. ih77-78) 


STE SRT 8 Be RF A ARETE OEY EES ee ee 


" In order to find a defendant guilty of the con ispirecy charged 


jn the 3rd count of the indictment you mst first beyoud a reasonable 

doubt as follows: Mirst, that some time betwen ‘ferch 16, 1970, and the 
Gate of the filing of the indictment, which was March 2ird, 1972, an 
agreement existed between eny of the defendants on trial and any other 
person whether on trial or nots second, that it was part of this agreement. 


Count three of the indictment charges appellant Sacco with a conspiracy 
t© collect by extortionate means an extension of credit, not making an 
extortionate extunsion of credit as described by the Court. In substance, 
this kind of chirge would require the jury to con-{ct Sacco of the consp- 
iracy if they ‘ound that he was guilty of count two of the indictmant, 
Appellant Secco duly noted a specific objection to this charge, and also 


objected to the charge in ita entirety. (T.T. 1u95 et seq)- 


Tn U.S. v- Howard, 506 ¥.2d 1131 the Court stated: 

"rt, if justice is to be done according to the rule of law, it is 
of pa-anowit importance that the Courts instructions be clear, accurate, 
com..@te and comprehensive, particularily with the essential elements of 
‘/2 otfence of the alleged crit.) that must be proved by the governrant 
beyond a reasonable doubt...the charge to the jury in the instant case 
46, to say the least, a far cry from the principles set-forth in Howard, 


Supra, See alse, U.S. vo Vaughan, 443 F.2d 92, 9h-95 (2nd. cit. 1971) 


The final contention of "Plain Error" dealing with the Courts 
charg to the jury, is the applicability of a New York State provision,, 
as being a controlling factor in a violation ef Federal Law 


~. 


eR RE 6 ae NEE CE MR eT cet ee Se 


{1, cont'd) to do any of the following: A, to make extortionate extensions 


of credit by making loans to James Sonny Robbins, thas 16, to make a loan 
with the Paane seaatie , of the creditor and debtor at the time of the making 
of the loen that delay in making repayment, or feilure to mee repeyment 
could result in th use of violence or other criminal means to cause hin 
harm that person, B, to advance money or property pursuant to a partner 
ship agreement or a profit-sharing egreement or-as a loan, investrent or 
otherwise, to Frank Sacco cr others with reasonable grounds to believe 
that it was the intention of Frank Sacco or others to use the means ao 
advanced directly or indirectly for the purpose of making exdértionate 
extensions of credit. 
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enforceability through civ © ry exte 
Sion of credit or the per! sideration 


thereof shall be judicial 
authority which any Court 
of any matter of Strxte Law."..Adde 9 1, Title II, § 
May 291 ,968, 82 Stat. 159 
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= 
(c) In any prosecution under this section, if svidence has 
sen introduced tending to show the existence, at the tims 
tis extension of credit in question was made. of the circu 
metancss destribed in esction 892(b) (1) or the circumstan 
cus described in seccion 892 (b)(2), ami direct evidences 
of the actual belief of the dsbtor as to the creditor's 
collection practices is not available. then for the purpo 
se of showing that words or other means of communication; 
siiown to have been employed as ea means of collection, in 
fect carried an express or implicit threat, the Court mar 
in its discretion allow evidence to be introduced tending 
to show the reputation of the defendant in any community 
of which the person 4gair.st whom the alleged threat was 
mode was a member at the tim: of the collec*ion or attempt 
at collection." 
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The numsrous emount of "Flain Error® violations alieged in 


the charge herein, viclated ¢, >2)lant Secce's rights to a fair trial 
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Appellant submits to tiis Court for #li corteined herein, for 
the di:ect vidlations of law and Constitutions! Righ’« which are held 


by the appsllant that a remedy is due 
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